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From: 
To: lnyes!!gat!ons@ethlq!!stpndards oro uk 

Cc: -Subject: LA/AB/1758 
Date: 22 Deoember 2015 07:36:47 

Good morning. J refer you to my email of 7 November regarding the plight of the contracted out 

care workers in Argyll & Bute. 

After further questions of officers since 7 November, I sent the email below to my colleagues on 

the area committee this morning. Jt is close to inconceivable that officers did not know how· 

these savings would be made yet we were given a paper that didn't spell this out and which 

made an already bad situation worse. 

As I have said to you before, this is about scrut inising what is being done in this council. That is 

what I have been doing and scrutiny is so obviously resented by some that I end up with 

complaints against me. 

Can I ask you again please to bring this complaint (and the other one) to a conclusion, and in my 

favour, as soon as possible. 

Thank you 

Michael Breslin 

www.breslin.scot Please visit and read my blog. 

Twitter @OunoonSNP 

Please change my email IO in your contacts to 

From: Breslin, M ichael [mailto:Michaei.Breslin@argyll-bute.gov.uk] 

Sent: 22 December 2015 07:24 

T 
Subject: FW: October area committee: new model of care 

Michael Breslin 
Independent Councillor, Ward 7 Dunoon 

I 



This number diverts to my mobile 

From: Breslin, Michael 
Sent: 22 December 2015 07:23 
To: 
Cc: 

Good morning everyone, I need to update you on the paper that came to the 
October area committee meeting which outlined what was claimed to be a new 
model of care. 

You may recall I expressed my reservations about this both in October and at the 
previous area committee. I have asked further questions of officers and can now 
confirm the following to you. 
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The only real difference in this so called new model is that officers claim there will 
be a £50k saving. I have been unable to ascertain anything else that is new. 
Officers have confirmed that all of the savings of £50k come from a current 
spend of £80k. This £80k is spent on paying the current provider travel time for 
the staff who travel from Dunoon to Strachur/Lochgoilhead etc and mileage at, I 
believe, 40p per mile. 

There are no savings at all as far as the actual care is concerned. It is my view that 
all of the advantages claimed in 4.2 of the paper are or were already in place or 
could have been put in place very easily. 

The problem is that all of the £50k in savings will be generated by the fact that 
Mears/Care UK do not pay their staff while they are travelling and they pay them 
the generous sum of lOp per mile for the use of their own cars. Not paying for 
travel time of this nature or between clients is illegal if it leads to an hourly rate 
less than the national minimum wage. I know from speaking to some of the staff 
concerned, and from seeing their timesheets and payslips, that they are being paid 
less than the minimum wage. I have again pointed this out to the executive 
director on 7 November and he is aware that in the examples I have seen, hourly 
rates of less than £6 are being paid. He has undertaken to look into this. 

You all know that I have raised this issue time and time again without it being 
resolved. On this occasion, there are very clear questions to be asked about the 
content of the paper we were given. I am as keen as anyone to save £50k but not 
when the saving is produced in this manner. 

Regards 

Michael Breslin 
Independent Councillor, Ward 7 Dunoon 

to my mobile 

- --- - - - ·- - ---

Privileged/Confidentia l Information may be contained in this message. If you are not the addressee indicated in this message (or 
responsible for delivery of the message to such person), you may not disclose, copy or deliver this message to anyone and any 
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action taken or omitted to be taken in reliance on it, is prohibited and may be unlawful. 

In such case, you should destroy this message and kindly notify the sender by reply email. Opinions, conclusions and other 
lnfonmatlon in this message that do not relate to the official business of Argyll and Bute Council shall be understood as neither given 
nor endorsed by il 

All communications sent to or from Argyll and Bute Council may be subject to recording and/or monitoring in accordance with 
relevant legislation. 

This email has been scanned for viruses, vandals and malicious content. 



From: 
To: 
Cc: 
Subject: 
Date: 
Attachments: 

lnvestlgatjons@etbjcalstan<farxls.org.yk -Case Ref !.A/AB/1758 
25 November 2015 12:46:29 
151125LetterfrpmSpSO,pdf 
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Good afternoon, I refer to my email dated 1 November with the letter from Marco 
Biagi MSP as an attachment. 

The email trail below relates to this and should be self-explanatory. The attached 
letter received today from SPSO sets out their position and I am very grateful to 
- for the effort she has put into this. Her hands are tied in my view so 
~as also been copied today to the Minister because there is clearly an 
argument for a change to the legislation. 

I don't think I need say much more other than to make another appeal to you to 
find in my favour in the case of both complaints. 

Thank you 

www breslin scot Please visit and read my blog. 

Twitter @DunoonSNP 

Please change my email II) in your contacts to 

From: @spso.gsi.gov.uk [mailto @spso.gsi .gov.u k] 

Sent: 25 November 2015 11:01 

To: michael@breslin.scot 

Subject: RE: An update from SPSO 

Dear Mr Breslin, 

Thank you for your email. i've noted the comments from the Council and appreciate you are 

frustrated that we cannot take this forward. 

I've attached the PDF which sets this out in detail. If you have any problems with the attachment 

do let me know. And, in line with our legislation and practice a copy has been sent by post to 

Argyll and Bute Council this morning. I thought you would like to know we send all decisions 

letters to the Chief Executive of the organisation. 

As you wil l see in the letter, I am happy to answer any questions when you have had a time to 
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consider the detail and there is a process by which we can review decisions if you consider a 

mistake has been made. 

Sincerely, 

Direct~ 
Emall:~uk 

SPSO 4 Melville Street Edinburgh EH3 7NS 
www .spso.org .uk 

A PDF is fine thanks-

Both Cllr Marshall and myself have continued to press the council's chief executive 
on the complaint we submitted and below you will find what will most likely be her 
last word on the matter sent earlier today. This means that we cannot see what 
questions she has asked of the council's legal advisers; we cannot see their 
response and we have no right of appeal. 

That is a very unsatisfactory position to be in. 

Regards 

From: Loudon, Sally 
Sent: 25 November 2015 08:59 
To: Breslin, Michael; Marshall, Bruce 
Subject: RE: COrrespondence [OFAOAL] 

Classification: OFFICIAL 

Dear Cllrs Breslin and Marshall 

I note you disagree with the information provided in my email to you on the 20th 
November. 

I have outlined the findings of the external review by the Council's legal advisors which 
was that senior officers acted appropriately and that in these circumstances it would not be 
appropriate for me to set in train any formal review of the officers concerned. I previously 
advised that had there been any suggestion that I had acted inappropriately then that 
would've been reported back to the Head of Governance and Law who would have taken 
further action .. 



In such circumstances there is no appeal mechanism for Elected Members to pursue. 

I'm afraid I remain of the view that the legal advice should remain confidential and as 
such should therefore not be released to you. 

Michael Breslin 

www breslin scot Please visit and read my blog. 

Twitter @[)unoonSNP 

Please change my email I[) in your contacts to 

From: j.=...~"""""~u...low. ~@spso ~sj gov ukJ 
Sent: 25 November 2015 10:15 

To: mjchael@bresl jn.scot 

Subject: RE: An update from SPSO 

Dear Mr Breslin, 
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I'm just getting in touch to let you know I intend to send the letter to you as a pdf to t his email. I 

will do so by the end of the week although will be happy to use another method if you contact 

me before then. 

Sincerely, 

------- - - -------------

Dear Mr Breslin, 

I have been working on the complaints you h.ave brcught to us today. I have a letter which is 

almost ready to send to you and I just want to check how you want to receive this. Would you 

prefer me to send this as a PDF attached to an email or in the post? The address we have for 

you is at the Council. Or I can use an alternative postal address if you prefer. As you know, we 

will also be sending a copy with covering letter tc the Council and that will be posted in line with 

our normal practice. 
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And I am sorry, it would be unfair at this point not to let you know that the letter will be 

disappointing. I have concluded I am unable to take these complaints further. There is more 

detail on this in the letter and I will be very happy to discuss when you have had a chance to 

look through. 

Sincerely, 

Officer 

Direct Une: 

---
From=·····) (SPSO) 
Sent: 16 November 2015 16:07 
To: 'Michael Breslin' 
Subject: RE: An update from SPSO 

Thank you very much for this. I will review and consider. I am likely to now be in touch in detail 

by the end of the week and will let you know if that changesD"MsoNormal"> 

Sincerely, 

Officer 

Direct line: 

-----. -----· 
From: Michael Breslin [mailto:mjchael@breslin.scot] 
Sent: 16 November 2015 11:53 
To: )(SPSO) 
Subject: RE: An update from SPSO 

Thanks-. 

----- --- -------

I attach the minute now and have highlighted the relevant parts. This directly led 
to the 4 most senior officers in the council lodging a 90+ page complaint against 
me with the Standards Commissioner. The complaint covered more than the 
community buyout of Castle Toward but this motion was the genesis of it. As I 
have made very clear to the Standards Commissioner, while the 4 officers signed 
the complaint, the source of it was political and it would never have been lodged 
without the express agreement of the council leader and his depute. 

This complaint followed on from a previous one signed by the council leader, his 
depute and the Provost. That was lodged over a year ago with no resolution in 
sight. 

The complaints have affected me and have cost me a significant sum of money in 
legal costs to defend myself. This is what happens when you stand up for your 
community; when you stand up for what is right and when you fight against 
wrongdoing. In this council there is a long standing and corrupt relationship 
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between the senior officers and a couple of senior councillors, especially the 
council leader who has been leader for many years on and off. I use the word 
corrupt in the widest sense but that it what it is. I have said exactly the same to 
the Controller of Audit in Audit Scotland and to the Standards Commissioner. Feel 
free to speak to both these parties. 

Regards 

Michael Breslin 

www breslin scot Please visit and read my blog. 

Twitter @DunoonSNP 

Please change my email ID in your contacts to 

From; ~~ol..oO>u..oJ.lL.l..u:. [~@spso.gsi goy uk] 

Sent: 16 November 2015 11:11 
To: mjchael@bresljn scot 

Subject: An update from SPSO 

Dear Mr Breslin, 

As you know I had hoped to be writing with a formal response to your complaint today or 

tomorrow. I am almost ready to do so and t'm afraid it is looking like we are not able to look at 

these but before I finalised I want to have a look at the minute you mentioned which referred 

you to the Standards Commissioner? If you could send me a link that would be helpful. 

I also wanted to confirm that, as you know, any decision will also be sent to the Council to 

comply with our legislation- we need to let both parties know why we are deciding to or not to 

take an issue forward. I appreciate given this is your own organisation there may be sensitivities 

around this and I will take that into account when drafting. 

Sincerely, 

Scottish Public Services Ombudsman, 4 Melville Street, Edinburgh, EH3 7NS 
www.spso.org .uk 



186 

*-******w ........... .,.. .. ,,. Awjo ••• • •• • • •••••• At & A iliA A •• ...,...........,.. ... 

Save paper - do you need to print this email? 

For information about the SPSO visit our website at hlto·flwww.spso org ukl and to learn more about the benefits of 
good complaint handling visit http·IJwww yalyjngcornplaints erg ukl 

The infonnation in this e-mail transmission and any files or attachments transmitted with it may be confidential and may 
oontain privileged information. li is intended solely for ihe p~rson or organisation to whom ii is addressed and if you are 
not the intended recipient. you must not copy, distribute., disclose or take any action in reliance on it. If you have 
received !his e-mail In error, please delete it from your computer system and notify the sender as S')l)n as possible. 

While this e-mail message and attachments have been swept by the content filter software for the presence of computer 
viruses, the SPSO does not guarantee that either are virus-free and accepts no liabmty for damage sustained as a 
result of a virus. It Is the reciplenrs responsibirrty to ensure that the onward transmission, opening or use of this 
message and any attachments will not adversely affect their systems or data or otherwise incur liability in law . 

........... . ................... ************"************* .. *••~· 

The original of this email was scanned for viruses by the Government Secure Intranet virus 
scanning service supplied by V odafone in partnership with Symantec. (CCTM Certificate 
Number 2009/09/0052.) This email has been certified virus free. 
Communications via the GSi may be automatically logged, monitored and/or recorded for 
legal purposes. 

This email was scanned by the Government Secure Intranet anti-virus service supplied by 
Vodafone in partnership with Symantec. (CCTM Certificate Number 2009/09/0052.) In 
case of problems, please call your organisations IT Helpdesk. 
Communications via the GSi may be automatically logged, monitored and/or recorded for 
legal pUiposes . 

.................................................. ........ . ................ ,,,..,.._ 

This email has been received from an external party and 

has been swept for the presence of computer viruses . 

................................... ......................................................... ... 

Save paper - do you need to print this email? 

For information about the SPSO visit our website at hlfp·flwww spso org,yk/ and to ream more about the benefits of 
good complaint handling visij http://www yalujngcomplajnls.org ukl 

The information in this e-mail transmission and any files or attachments transmitted with it may be confidential and may 
contain privileged information. It is intended solely for the person or organisation to whom it is addressed and if you are 
not tile intended recipient, you must not copy, distribute. disclose or take any action in reliance on il If you have 
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received this e-maU In error, please delete it frcm your computer system and notify the sender as soon as possible. 

While this e-mail message and attachments have been swept by the content filter software for the presence of computer 
viruses, the SPSO does not guarantee that either are virus-free and accepts no liability for damage sustained as a 
result of a virus. It is the recipient's responsibility to ensure that the onward transmission, opening or use of this 
message and any attachments will not adversely affect their systems or data or otherwise incur liability in law . 

.............................................................. 

The original of this email was scanned for viruses by the Government Secure Intranet virus 

scanning service supplied by Vodafone in partnership with Symantec. (CCTM Certificate Number 

2009/09/0052.) This email has been certified virus free. 

Communications via the GSi may be automatically logged, monitored and/or recorded for legal 

purposes. 

This email was scanned by the Government Secure Intranet anti-virus service supplied by 
Vodafone in partnership with Symantec. (CCTM Certificate Number 2009/09/0052.) In 
case of problems, please call your organisations IT Helpdesk. 

Communications via the GSi may be automatically logged, monitored and/or recorded for 
legal pmposes . 

........................... u ........... ......... , ............................. . 

This email has been received from an external party and 

has been swept for the presence of computer viruses . 

.........,. ............................................................................. ***"'***** 

......................... .. .... . ..................................... ....... 
Save paper· do you need to print this email? 

For information about the SPSO visit our website at http·f!wv.w soso org ykl and to learn more about the benefits of 
good complaint handling visit htnrl!www valujngcomplajnts org,ukl 

The information in this e-mail transmission and any files or attachments transmitted with it may be confidential and may 
contain privileged information. It is intended solely for the person or organisation to whom It is addressed and if you are 
not the intended recipient, you must not copy, distribute, disclose or take any action in reliance on it. If you have 
received this e-mail in error, please delete it from your computer system and notify the sender as soon as possible. 

While this e-mail message and attachments have been swept by the content filter software for the presence of computer 
viruses, the SPSO does not guarantee that either are virus-free and accepts no liability for damage sustained as a 
result of a virus. It is the recipient's responsibility to ensure that the onward transmission, opening or use of this 
message and any attachments will not adversely affect their systems or data or otherwise Incur liabUity in law. 

~******* ..... ****************"'**"' AA A********************* 

The original of this email was scanned for viruses by the Government Secure Intranet virus 
scanning service supplied by Vodafone in partnership with Symantec. (CCTM Certificate 
Number 2009/09/0052.) This email has been certified virus free. 
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Communications via the GSi may be automatically logged, monitored and/or recorded for 
legal purposes. 



25 November 2015 

CONFIDENTIAL 
Mr Michael Breslin 
By Email 

Dear Mr Breslin 

Scottish 
Public 
Services 
Ombudsman 

Complaint about Argyll and Bute Council 
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4 Melville Street 
Edinburgh 
EH37NS 
Tel 0800 377 7330 
Fax 0800 377 7331 
Web www.spso.org.uk 

Our ref: 201504494 

I am writing about the complaint you have brought to us about Argyll and Bute Council. 
Thank you for talking the time to discuss this with me and to provide further information. As 
promised, I have looked very carefully at our legislation and previous legal advice and I know 
you will be disappointed, if not surprised, that I have decided we are not able to take these 
complaints from you because of your role. 

I explain this is in some detail below and if you do have questions about this or think that I 
have got something wrong do let me know. I start with a brief summary of your concerns 
before turning to the critical jurisdictional points. · 

Your complaint 
From the correspondence and our discussion, I understand you have three key areas of 
concern: Information provided to the Council when making the decision about Castle Toward 
was wrong and misleading; inappropriate pressure was put on an independent organisation 
to withdraw an appeal/change their position; and, as concerns/complaints raised were about 
senior staff including the Chief Executive, they should have been dealt with by someone 
independent of the Council. 

The member of the public test 

As you know, there are some jurisdictional tests we need to consider before we can start an 
investigation. The critical one when a councillor brings us a complaint that is related to their 
role is the member of the public test. 

The relevant piece of legislation is section 5 (3) of the Scottish Public Services Ombudsman 
Act 2002 which says we can take complaints from members of the public who claim injustice 
or hardship as a result of maladministration or service failure. This is predominantly an 
enabling section and the definition of member of the public gives us power to take 
complaints from groups and companies as well as individuals. However, there are some 
restrictions. The section states that we cannot accept complaints from local authorities or 
certain other public organisations. We have taken legal advice on a number of cases over 
the years and this has helped us build a picture of what this means for individuals who work 
for or are members of such organisations. 

In this case, as the local authority cannot complain, we need to be sure that the complaint we 
are receiving is not, in effect, a complaint on their behalf. The way we do this is by looking at 
the second part of the test which says we can accept a complaint if a member of the public 
claims injustice or hardship as a result of maladministration or service failure. This means 
we can look to see whether there is an impact on the individual member or officer which is 
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personal to them and not one shared by the organisation or other members. You have told 
me that you have suffered a personal impact because a referral was made to the 
Commissioner for Ethical Standards in Public Life and that this was in connection with this 
issue. 

Thank you for providing the minute on this. While you are not named, I accept that you are 
one of the members mentioned at the points you highlight and that the referral to the 
Commissioner was made subsequent to this and a direct result of point 4 - referral to the 
Monitoring Officer. 

I also accept and do not dispute the points you make about the impact on you. 

I have though been unable to conclude that this means we could consider you to have met 
the member of the public test. The standards regime and the statutory process that allows 
for referral to the Commissioner was set up by the Scottish Parliament to ensure, that when 
concerns are raised about the conduct of councillors, that there is an independent review of 
these. While I do not doubt the stress going through this process may involve and the 
financial impact it has had on you, I am not sure that I could regard a councillor being taken 

·through this process as an injustice or hardship in the sense our legislation means. Our 
legislation allows us to look at injustice or hardship caused by what are alleged to be 
wrongful actions of organisations ·and referral to the Commissioner is a legitimate act. 
Referral to the Commissioner may be, I appreciate, a profoundly unpleasant aspect of being 
a councillor but it is an aspect of that role that there is a risk this can occur. I note and have 
considered your concerns about the motives. However, it is ultimately a matter for the 
Commissioner to decide whether that referral was justified or not. In the circumstances, I 
have been unable to conclude that, with reference to these specific complaints, you meet the 
test set out in section 5 (3). 

Complaints handling. 
I have also looked at whether we could consider the complaint handling point of your 
complaints despite not meeting the member of the public test. This is because section 8 
says we can always look at complaints handling and I wondered if this meant we could look 
at part of your issue. Section 8 means that certain restrictions in our legislation do not apply. 
However, on looking again at this section, it only refers to section 7 and schedule 4. Section 
7 and schedule 4 contain additional restrictions and section 8 says we can look at complaint 
handling despite those restrictions. This means that section 8 dis-applies some but not all of 
our jurisdictional tests and, importantly, it does not dis-apply section 5. This means section 5 
acts as a gatekeeping section to all complaints to this office. 

Conclusion 
As I consider we are unable to investigate the matters you raise because you do not, in this 
case, meet the member of the public test, I have closed our file on your complaint and, in line 
with our procedures, sent a copy of this letter to the Council for their information. 

I know you are concerned about the general question of councillors access to the complaints 
process. We consider complaints in private and it would be inappropriate to discuss this 
particular complaint. However, we would be very happy for you to refer to us anyone who 
you think may be confused about the general position for clarification in general terms. 

And I would stress again, if you have any questions about this letter please feel free to 
contact me on the number below. 

We have a process for asking for a review of our decision. However, the grounds on which 
the Ombudsman would consider changing the decision are limited. I would encourage you to 
contact me by phone in the first instance so that I can discuss the decision with you further. 

2 
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This would also allow you to let me know about any new information, or any special 
circumstances that may be relevant. 

If you decide you wish to request a review, please ask me for a copy of our decision review 
leaflet, 'Your complaint, our decision'. This explains the grounds on which you can ask us to 
review the decision and what happens to your request. If you wish to ask for a review, you 
should let us know within three weeks of receiving this decision. You will then have three 
further weeks in which to send us your full decision review request. 

Yours sincerely 

-yOfficer 

Telephone: 
Email: 

Investigations by the Scottish Public SfNVices Ombudsman are to be carried out In private, In terms of the Sconish Publ"IC SeiViceS Ombudsman 
Act 2002. Acconilngly, this correspondence must not be made publicly avaaable. This does not affect the rights of recipients to seek /ega/ advice 
in roJatlon to this complaint Where appropriate, recipients are also reminded of their obligations under the Data Protection Act 1998 In relation to 
the processing of personal and sensUive personal data. 

3 


