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I am drawing the above agenda item to the attention of all councillors but especially to 

those who will attend the community services committee on Thursday this week. 

  

This issue was first raised by me in September 2013 and since then Cllr Blair and 

myself have raised it on numerous occasions. In our view, the paper to be considered on 

Thursday comes to the wrong conclusions despite containing confirmation that the 

National Minimum Wage (NMW) is most likely being breached by a number of our care 

at home contractors. 

  

I think it’s essential that you understand how the NMW is calculated for these and 

other staff: 

1.     When working out the time someone spends at work, the travel time to and from 

work, either at the start or end of the day or at meal breaks,  is ignored. 

2.    While at work, the time spent travelling from client A to client B is counted as 

work time. 

3.    It is not counted as work time when there is a clear break from work such as a 

lunch break. 

  

The total work time is added up over the pay period, in this case weekly, and the wage 

for that week is divided by the total hours worked. For full details see: 

https://www.gov.uk/minimum-wage-different-types-work 

  

Gordon Blair and myself have met with a number of care workers over this past 18 

months and there is a remarkable similarity to the story they tell. These people work 

(or worked) for various care companies we contract with and, with only a few 

exceptions, they have given us compelling evidence of what looks like systematic 

breaches of the NMW. What they have not allowed us to do is to pass on written 

evidence of this in the form of a) a time sheet for a given pay period and b) the payslip 

that matches the pay period. The reason, in all cases, is fear. They are scared of losing 

the jobs they have and some of them think that if they put their heads above the 

parapet they will not just lose their jobs but that they will also be blacklisted from 

work with any other care company. They have not provided any evidence of any blacklist 

but that is the perception of some of them. 

  

However, officers have been given reconstructed versions of timesheets and payslips. 

These would be easily identified even with names removed so the detail has been 

transcribed into another format and provided to officers. I met with yet another care 

worker on Saturday and the first question she asked was will her identity be protected, 

https://www.gov.uk/minimum-wage-different-types-work


to which I gave her an assurance. This person let me see a timesheet from one of the 

main contractors and we went over it line by line. It tallies completely with what we 

were told before from others. 

  

The timesheet was for a given day last year but she confirmed that it was 

representative of the timesheets generally. I have reproduced this in the attached 

spreadsheet. The start and end times are those given by the contractor for each 

client. The extra time worked is the care worker’s estimate of either additional time 

with the client and/or the time it takes to get from one client to another. I have no 

reason to doubt the estimates and, in fact, took the time on Sunday to make some of 

the journeys by car as I know the exact locations but have generalised these in the 

attached. 

  

You will note that the care contractor appears to think that it takes no time at all to 

get from one client to another in a number of cases. Look at the first 4 clients and 

their locations and the times given to the care worker. The only time allowed in these is 

10 minutes from Sandbank to Dunoon and this time is not paid for. In this example, the 

care worker is not paid any travel costs for the use of her own car either. This also 

matches what we were told by some of the other people we met. 

  

Yesterday, when I went over the route for these first 4 clients, I travelled just under 

10 miles and the travel alone took me 22 minutes on a day with almost no traffic. If I 

was to add in time to walk to and from the house or flat and open/close up I am sure 

this would have taken another 7 or 8 minutes. I would have worked an additional 30 

minutes on these 4 visits alone and that’s before any additional time with the clients. 

  

In summary, if we accept the estimate of extra time worked, the employee is paid for 

8.75 hours at £7.50 per hour but actually works 13.25 hours. This gives her a real 

hourly rate of £4.95 per hour using the NMW method of working it out or, to express 

this another way, she is underpaid by £33.75 for the day’s work. Even if you think she 

has doubled her estimate of extra time worked, she gets a real rate of £5.97 per hour, 

still below the NMW of £6.50. 

  

If this was repeated for each day of a 5 day week, this employee would have been 

underpaid by almost £170 using her stated hourly rate or just over £100 compared to 

the NMW. This underpayment can be backdated so it could end up being a substantial 

sum. 

  

It may also be the case that this particular split shift example breaches the Working 

Time Regulations 1998 on 2 counts, see: 

http://www.hse.gov.uk/contact/faqs/workingtime.htm 

  

Returning to the paper for Thursday’s meeting, have a look at Appendix 1, 3rd column. 11 

of the 14 contractors say they don’t pay travel time or give a reply that is far from 

clear. This demonstrates a real or potential problem and it matches what the care 

http://www.hse.gov.uk/contact/faqs/workingtime.htm


workers themselves have told Gordon Blair and myself. In addition, the care sector is 

well known for this kind of practice and a large number of care contractors are already 

under the scrutiny of HMRC. 

  

Despite all of this, the paper concludes there isn’t a problem. 

  

The paper also refers to sleepovers but states these were not part of the review. In 

our view they should have been part of the review because here we have a very clear 

breach of the NMW and one where the finger of blame would be pointed directly at 

us.  Until recently, we paid contractors £23 for a sleepover but it’s now been increased 

to £35. 

  

Employees undertaking sleepovers are legally defined as being at work and the NMW 

must be paid. The length of a sleepover varies from client to client but I am told 8 

hours is normal but it can be 10 hours. At 8 hours, and even if all of what we pay is 

passed on to the employee, they get less than £4.37 per hour. To allow for the NMW 

to be paid, plus a small mark up for the contractor and for employer oncosts, we should 

be paying about £65, not £35. 

  

For an easy to read summary of the employment law involved here for both sleepovers 

and travel time etc, have a look at: 

http://www.qsbdlaw.com/social-care-bulletins/november-2013 

  

In our view members need to reject conclusions 5.1 and 5.4 in the paper and also reject 

recommendation a) at 1.5 in the paper. While we cannot provide the evidence officers 

say they need, Gordon and myself believe what our constituents are consistently telling 

us. Moreover, what they have told us is matched by the information in Appendix 1 of 

the paper, ie most contractors don’t pay for travel time. 

  

We don’t like having to make these recommendations to you but had the findings of 

officers been discussed with us before the paper was written, the paper may have 

looked somewhat different. We’re also acutely aware that there are cost implications 

for us in rectifying matters but this council can’t be the cause, directly or indirectly, 

of breaches of employment legislation. 

  

Regards 

  

  
Michael Breslin 

Independent Councillor, Ward 7 Dunoon 

  

01369 707 165 

This number diverts to my mobile 
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